DEPARTMENT OF CORRECTIONS’ RESPONSE TO
THE GOVERNOR’S COMMISSION ON ADMINISTRATION OF LETHAL INJECTION’S
FINAL REPORT WITH FINDINGS AND RECOMMENDATIONS

EXECUTIVE SUMMARY

Following the December 13, 2006, execution of Angel Diaz, questions arose in regard to
Department of Corrections’ execution procedures. On December 15, former Governor Jeb Bush
created the Governor’s Commission on The Administration of Lethal Injection (Executive Order
06-260). On March 1, 2007, the Commission released its findings and recommendations to
Governor Charlie Crist.

The Department concurs with the objectives of the Commission’s review and the need to -
ensure a proper execution procedure and its implementation. We are highly respectful of the
Commission’s work.

The Department of Corrections agrees with 37 of 37 of the Commission’s recommendations,
however some with modification. The Department added to the Commission’s
recommendations on two occasions where it was deemed necessary to do so in order to
implement the Commission’s recommendations.

To ensure a thorough review the Secretary organized a departmental task force to analyze the
Commission’s report and to cross-reference it to relevant literature and research on the
subject, pharmacological and technological developments, and the lethal injection process
used by other states and the federal government.

The Department set three guiding principles to shape its review of the lethal injection
process.

1. The Department must put foremost the objective of a humane and dignified death.

2. While the entire process of execution should be transparent, the concerns and emotions of
all those involved must be addressed.

3. Without impinging on the other principles, the execution should not be of long duration.

To properly transition the review of the Commission’s recommendations into a plan of
action, the Department held certain tenets to be critical to shaping resulting policy. Those
tenets include: unity of command; professionalism; ethical considerations; continual training;
built-in redundancies; and anticipation of contingencies that might arise during the execution
procedure.

The Department maintained strict observation of its role as an executive agency with the duty
of implementing statute, rather than making policy.

As a matter of central importance to both the Commission and the Department, the
Department agrees wholeheartedly in the proper preparation of the execution team to enable
proficient response to the diverse contingencies that may arise. The execution team — in the
case of each individual and as a whole — must train to a standard that allows for a proper
carrying out of the execution order.




PURPOSE & METHODOLOGY

Following the release of “The Governor’s Commission on Administration of Lethal Injection”
report on March 1, 2007, Governor Crist charged Secretary McDonough to review the
Commission’s report and its recommendations. On March 3, 2007, Secretary McDonough took
initial steps to organize departmental staff and set guiding principles in order to move forward
and accomplish the task assigned by the Governor.

In this endeavor, guiding principles were established as the core standards to which the execution
process would aspire. As such, the Secretary set forth the following principles:

e The Department of Corrections must put foremost the objective of a humane and dignified
death.

¢ While the entire process of execution should be transparent, the concerns and emotions of
victims' survivors (meaning the family and friends of the victims of the condemned), the
family of the condemned, and the general public should not be ignored. Additionally, the
concerns and morale of the execution team must be addressed.

¢ Without impinging on the other principles, the execution should not be of long duration.

To ensure a thorough review and in observation of these principles, the Secretary established the
following short-term objectives for the Department:

e Organize staff by task for a focused, thorough, and efficient review of the lethal injection
process in a manner that supports the guiding principles.

e Have both the Department’s Office of the General Counsel, and Office of Health Services
assemble all pertinent literature regarding the lethal injection process.

¢ Direct the Department’s Office of Institutions to assemble the lethal injection procedures of
all the states and the Federal Bureau of Prisons in a matrix (Appendix A), and to consider
them in regard to the Commission’s findings and recommendations.

¢ Involve the Department’s Office of Department Initiatives, in coordination with the Office of
Institutions to review training protocols for the execution team.

¢ Direct an architectural and engineering review of the execution chamber and the entire
facility to ensure an optimized execution chamber. Conduct a cost analysis to determine the
optimal design. Have the Department’s Office of Governmental Affairs consider budgetary
support necessary in the near term to support the effort.

e Form a departmental Task Force to review and address each of the Commission’s
recommendations and all aspects of the execution process, including pharmacological issues,
medical concerns, legal guidelines and precedents, and other matters that pertain.
Additionally, the Task Force was directed to ensure that its findings and recommendations
were actionable in the near term — meaning that the outcome of the review and its
conclusions are capable of being implemented immediately upon receipt by the Governor and
his subsequent decisions. Moreover, the breadth and depth of the review, while ultimately




intended as a response to the Chief Executive of the State of Florida, must be both cognizant
and reflective of the concerns of both the legislative and judicial branches as well.

¢ Formulate initial timelines.

During the process, the Department developed and utilized several tenets (beliefs held as central
to our principles and objectives). Those tenets included:

¢ Unity of command.

s Professionalism of all members of the execution team.

» Respect for the ethical considerations of all involved.

e Continually focused training for execution team members.

» Redundancy built into the execution process.

e Minimization of risk factors that would impede the proper conduct of the execution process.

e Proper preparation of the execution team to enable proficient response to diverse
contingencies that may arise.

As a matter of importance, the Department ensured that its activities were consistently tied into
the Department’s own “Code of Conduct.” The Department is not a policy-making entity. Nor
does departmental staff pass judgment on persons under its supervision. The Department’s role
remains its statutory duties to maintain public safety, care for those under its supervision, and
respect the rights of victims. Specifically, the Department’s “Code of Conduct” reads:

e “Asaprofessional, I am skilled in the performance of my duties and governed by a code of
ethics that demands integrity in word and deed, fidelity to the lawful orders of those
appointed over me, and, above all, allegiance to my oath of office and the laws that govern
our nation.”

TASK FORCE MEETINGS

Beginning in early March, the Task Force convened both formally and informally to meet the
objectives of this evaluation and ultimately respond to Governor Crist’s directive to review the
Commission’s findings and recommendations. During the formal meetings, departmental staff
reported on their assigned research activities. Staff work continued throughout the intervals
between formal meetings. The following details the evolution of research and discussion for the
evaluation of the execution process.

Friday, March 9, 2007

e The Task Force discussed the process of the lethal injection execution and how to delineate
between the actual execution and any necessary medical actions or intervention. The role of
“narrator” was discussed to assist in this endeavor, a role that would be limited to stating the
sequence of events that were unfolding. This would be done to ease the psychological stress
and uncertainties of the witnesses and to free the warden to concentrate on his duties. The
narrator’s role would not be to answer questions, but rather to announce at appropriate times
where we were in the execution process.




It was suggested that the warden would specify both the start-point and the end-point of the
execution, as well as suspend (halt, pause) the execution process itself should any problem
arise, so that the warden could obtain medical consultation, deal with contingencies, and then
reinitiate the execution process after resolution of the problem. The delineation of an exact
period of time of the execution process, to include any necessary suspensions and restarts,
creates a buffer for qualified health care professionals to participate only to the extent that
their consultation is needed to resolve a venous or other technical issues without actually
participating in the execution itself.

It was decided that all of the preparation, including the process of establishing intravenous
access, would take place before the official initiation of the execution, and the declaration of
death would occur after the conclusion of the execution. The warden maintains unity of
command throughout to officially signal for the start and finish of the execution.

The Task Force also discussed several issues related to the Commission’s report:

o Maintaining proper access to the execution process, including having an appropriate
camera view to ensure proper venous access.

o Consulting with the appropriate experts in related fields to ensure all views of the
execution process and related fields are properly vetted.

o Considering numerous options for venous access.

o Limiting the movements of the condemned.

o Tasking out for review, analysis, and resolution the various issues raised in the
Commission’s report.

Tuesday, March 13, 2007

Specific assignments were directed as to who would handle various research activities going
forward. The Task Force placed continued emphasis on gathering additional literature for the
review.

The Task Force concluded that the warden’s official initiation, suspension and reinitiation (if
necessary) and conclusion of the execution process is a valid approach to organizing the
execution process and validating the limited involvement of the medical community to purely
medical issues that are an aside to the actual process.

Discussion focused on the proper evaluation of the consciousness of the condemned.

Certain physical elements of the execution chamber were discussed, including the option of
having a fixed platform, elevating the executioner to a position of optimal vistbility of the
condemned, and the timing of when the curtain should open for public viewing

The Task Force discussed the volume, weight and dilution of the lethal injection chemicals
{concentration). Consideration was given as to the viscosity of the chemical solution as well
as the necessary amounts of individual chemicals to complete the process in accordance with
the set principles. The Department concluded that the current usage of sodium pentothal,
pancuronium bromide and potassium chloride is appropriate.

The Task Force identified the implications involved with various intravenous access points.
Varying the access point alters the administration of the entire lethal injection process.
Subclavian venipuncture, internal jugular venipuncture, femoral access, and peripheral access




were all considered. It was also noted that intravenous access should be completed prior to
the curtain being opened for the initiation of the process.

Friday, March 16, 2007

The Task Force discussed a budget request that was subsequently forwarded to State Senator
Victor Crist, Chair of the Senate Committee on Criminal and Civil Justice Appropriations.
Departmental staff estimated that the costs of implementing immediate upgrades to the
current execution chamber would total approximately $134,000 - $209,000.

The Task Force discussed several appropriate physical checks for evaluating the
consciousness of the condemned after the administration of the first drug (sodium pentothat).

The role of narrator was further discussed. The purpose would be to clarify events that were
unfolding, to explain to witnesses what they were about to see, to announce the beginning
and end of the execution process, and to state — should the curtain be closed at any time — that
the warden had done so in order to interrupt the execution process while he or she determined
what steps were next to be taken. The result would be to relieve any apprehension that might
arise with witnesses otherwise unfamiliar with the process. The narrator’s role would not be
to entertain questions or render authoritative judgments on the procedure. The narrator’s
presence would free the warden of any responsibility to direct any commentary to the
witnesses and allow him or her to focus full attention on the execution itself.

The Task Force discussed the Commission’s recommendations for training against
contingencies (i.¢., access issues, power failure, structural or facility problems). Every
training session should practice for the possibility of encountering various responses to
problems that might arise. The Department will take the necessary steps to deal with a wide
variety of possible contingencies, training in order “to anticipate the unexpected.”

The Task Force concluded that the most appropriate intravenous access is the peripheral, and
that the femoral should be the backup for certain situations. The peripheral veins and
hydration status of the condemned should be checked during the physical examination that
takes place one week prior to the execution. The execution team should consult the
condemned’s medical history. It is crucial to note that the principle of the warden’s unity of
command is established prior to the execution, and he or she is to be kept informed of all
matters pertaining to the physical examination.

Wednesday, March 21, 2007

The Task Force divided the Commission’s recommendations down into nine categories:
Chain of Command/Personnel

Intravenous (IV) Access

Administration of Chemicals

Structural Modifications

Labeling

General Documentation

Oversight/Debriefing

Training

Miscellaneous
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The Task Force reviewed each of the Commission’s recommendations and provided feedback
to the Secretary. Subsequently, the Department either agreed or disagreed with each of the
recommendations, and expanded upon the recommendations in some instances. Furthermore,




the Department identified implicit recommendations in the Commission’s findings that were
subsumed in the explicit recommendations in the report.

Tuesday, March 27, 2007

e The Task Force developed an initial outline for the report to the Governor. Discussion
focused specifically on clearly defining the “principles™ and “tenets” involved in this
response.

e The Task Force discussed several specific issues related to the report and upcoming calendar.
. Specifically, the Department decided that:
o There will be an appendix to the report to include a matrix of states’ and federal
procedures,
o The report must provide the maximum possible transparency to the public.
o The Department’s procedures and checklist will mirror the final outcome of the
Governor’s guidance.

Friday, March 30, 2007
e The Task Force discussed the execution chamber itself and the actual procedure for preparing
for the execution and the persons involved in the process.

» The Task Force discussed the Incident Command System (ICS) as an appropriate model for
ensuring a proper unity of command structure.
o All law enforcement agencies use the ICS for managing emergencies.
o The ICS is tied to the federal National Incident Command System (NICS).
o Federal law requires the use of the ICS in many instances.
The bottom line is the central importance of having a singular authority in charge — in this
case the unity of command by the designated warden.

FINDINGS

The Department began its review of the Commission’s recommendations, in accordance with
Governor Crist’s instructions, by initiating contact with the other thirty-six (36) states that utilize
lethal injection as a method of execution, as well as the Federal Bureau of Prisons. The
Department’s Office of Institutions requested copies of their respective procedures, policies,
and/or other written protocols for conducting lethal injection executions. A number of states
provided incomplete or no responses to the Department’s request.

Ultimately, 17 states responded to this request for information, as portrayed in Appendix A. In
general, Florida protocol compares very favorably to other states in terms of detailed instruction
provided, redundancy in the process to address contingencies, and safeguards for all possible
problem arcas that might be expected to arise in the process. The assessment of the various
processes used elsewhere allowed for a more focused approach to the Commission’s
recommendations.

Generally, the Department agrees with the findings of the Commission. Whenever we deemed it
appropriate, the Department expanded upon several findings and included additional suggestions.
The Department does so in the belief that some tasks are implicitly part of those
recommendations that are explicitly stated.




The following is a breakdown of the Commission’s recommendations by subject area, as they
individually relate to the Department’s implementation strategy. The position of the Department
is noted with each recommendation; additional comments are provided as appropniate.

A. Chain of Command/Personnel

(1) The Commission recommends: Procedure must designate that the warden has final and
ultimate decision making authority in each and every aspect of the lethal injection process and
each decision is made by the warden after consultation with appropriate team members. The
warden is responsible for optimal supervision and management of the lethal injection procedure
by the appropriate officials, including the selection of personnel involved in each part of the
lethal injection procedure.

The Department: Agrees.

Comments: The warden must maintain unity of command, making the call in
all phases of training, pre-execution preparation, the execution itself, and post-execution
matters. Furthermore, in any unanticipated contingency that might arise, the warden
maintains command over any and all events that may occur. Although the Governor or
his designee may override the carrying out of an execution, the warden remains in charge
when the execution is in progress. The warden will designate the start and end of the
execution and will declare, when necessary, the interruption of the process and when it
shall be reinitiated. A narrator will be assigned to announce events that are unfolding, to
explain to witnesses what they are about to see, to announce the beginning and end of the
execution process, and to state — should the curtain be closed at any time — that the
warden has done so in order to interrupt the execution process while he or she determines
what steps are next to be taken. The result would be to relieve any apprehension that
might arise in the minds and emotions of the witnesses otherwise unfamiliar with the
process. The narrator’s role would not be to entertain questions or render authoritative
judgments on the procedure. The narrator’s presence would free the warden of any
responsibility to direct any commentary to the witnesses and allow him or her to focus
full attention on the execution itself.

(2) The Commission recommends: Clearly establish and define the role of each person in the
lethal injection process, including:

(2a) Duties required of each position.

The Department: Agrees.

(2b) The expected outcome of each duty or function to be observed or performed.

The Department: Agrees.

(2¢) The necessity for compliance with established procedures.

The Department; Agrees.

(2d) Provision of necessary information to supervisory level personnel.

The Department: Agrees.




(3) The Commission recommends: Consider limiting appointment of persons as members of the
execution team, who are otherwise responsible for the routine care and custody of condemned
inmates.

The Department: Agrees.

Comments: Every job must have a clear checklist of duties so that unnecessary
personnel are not involved in the process. Insofar as possible, each member of the
execution team should not, as a matter of routine, be employed at the institution of
imprisonment of the condemned.

(4) The Commission recommends: Consider assigning as few individuals to the execution
chamber as possible to enhance an unobstructed view of the condemned inmate.

The Department: Agrees.

(5) Additionally, the Department recommends: Separation of warden and execution team from
the place of execution. In this instance, the Department expands on the Commission’s
recommendation to “Consider limiting appointment of persons as members of the execution
team, who are otherwise responsible for the routine care and custody of the condemned
inmates.” Therefore, the warden and execution team shall not be regularly employed at the site
of the execution or at the place of imprisonment of the condemned. Corrections staff at the site
of the execution may have frequent, if not daily, interaction with the condemned. The separation
criteria established above creates a buffer between the execution team and the condemned, so
that no level of personal interaction can cloud the professional judgments of team members. The
maintenance of this buffer is a key point in ensuring both the dignity of the condemned and the
integrity of the process through the professionalism of the execution team.

B. Intravenous (IV) Access

(6) The Commission recommends: Determine the most suitable method of venous access
(peripheral or femoral) for the lethal injection process, considering the technical skills of
available personnel and the individual circumstances of the condemned inmate.

The Department: Agrees and determines that peripheral is preferred.

Comments: Peripheral access will be the primary method of access, but
femoral (or other central line) can be utilized as a secondary or back-up means of access.
If the pre-execution medical inspections or if any event during the execution process
itself indicates a potential problem with the peripheral veins, the execution team, having
been trained to utilize femoral access, will do so upon the command of the warden. An
initial decision will be made approximately one week prior to the execution during the
physical examination of the condemned but may be overridden by the warden during the
execution if conditions so dictate. The warden remains in charge at all times.

(7) The Commission recommends: Assess the inmate at a minimum of one week prior to the
scheduled execution. The results of this examination shall be documented in the appropriate
record.

The Department: Agrees.
Comments: The physical examination is already included in the Department’s
current “Execution by Lethal Injection Procedures,” and will remain in effect.
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(8) The Commission recommends: Monitor the condemned inmate’s restraints and the adhesive
tape to eliminate the risk of restricting the flow of lethal chemicals through the IV line.

The Department: Agrees.
(9) The Commission recommends: Plan for contingencies and list them in procedure.

The Department: Agrees with and modifies this recommendation.
Comments: Please reference the preface to Section “H. Training.”

C. Administration of Chemicals

(10) The Commission recommends: Ensure that the condemned inmate is unconscious after the
administration of the first lethal chemical, sodium pentothal, before initiating administration of
the second and third lethal chemicals. Under no circumstances should the execution contintie
with the second and third lethal chemical without the Warden's authorization.

The Department: Agrees.
Comments: The warden will administer appropriate physical checks to gauge
the state of consciousness of the condemned.

(11) The Commission recommends: Ensure that if at any stage of the administration of the
lethal chemicals a decision is made to change IV sites or utilize a secondary site, that the entire
lethal chemical administration process is re-initiated from the beginning (i.e., beginning with
syringe # I — sodium pentothal — and proceeding in sequence through the other two chemicals).

The Department: Agrees.

(12) The Commission recommends: Provide an exception that the Warden determines that the
process should be reinitiated at a different stage.

The Department: Agrees.
(13) The Commission recommends: Plan for contingencies and list them in procedure.

The Department: Agrees with and modifies this recommendation.
Comments: Please reference Section “H. Training.”

(14) Additionally, the Department recommends: That explicit instructions be provided on the
mixing of chemicals by weight, volume and dilution (concentration). In response to the
Commission, the Department believes that the three substances used are appropriate for the lethal
injection process. However, the Department will continue to monitor developments in
pharmacology to determine if and when it is appropriate to substitute other chemicals into the
process.

D. Structural Modifications

(15) The Commission recommends: Develop and implement procedures to insure that a closed
circuit monitoring of the inmate in the execution chamber by the execution team members in the
Chemical Room. This should include at a minimum the condemned inmate’s fuce and IV access
points. There will be no recordings by the closed circuit monitor.
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The Department: Agrees.

(16) The Commission recommends: Develop and implement procedures to insure that there is
effective two-way audio communication between the execution team members in the Chemical
Room and the execution team members in the execution chamber (for example, a dedicated
frequency should be considered).

The Department: Agrees.

(17) The Commission recommends: Gain venous access (o the condemned inmate without
movement of the condemned person after venous access is obtained.

The Department: Agrees.

Comments: The execution team will make minimal movement of the
condemned. In order to achieve this, the condemned will be brought into the execution
chamber, placed on a stationary platform, and all necessary security and intravenous
access issues will be resolved before the curtain is raised and the execution process is
initiated.

(18) The Commission recommends: Optimize the length of tubing so that it is as short as
possible.

The Department: Agrees.
(19) The Commission recommends: Install additional clocks.

The Department: Agrees with and modifies this recommendation.

Comments: After further review, the Department agrees with the need for all
parties to be aware of the accurate time during the execution. To this end, the
Department will move and adjust the clock so that everyone in the execution chamber and
the witnesses will be able to see the clock.

(20) The Commission recommends: Install additional necessary lighting in the execution
chamber.

The Department: Agrees.

E. Labeling

{21) The Commission recommends: Each syringe used in the lethal injection process must be
appropriately labeled, including the name of the chemical contained therein.

The Department: Agrecs.
(22) The Commission recommends: Change the designation of the lines used for the IVs and
racks holding the lethal chemicals so that one has a number designation and the other has a

letter designation.

The Department: Agrees.
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